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ug.1,75|2 |Filed order granting petitioner to proceed in 


|Piled affdvt, and order extending respondent's time to file épposition 
to petitioner's application for writ of habeas corpus to 9/19/75. rD 
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)-06- “iled respondent's (Joan P, Scannell) affdvt. in opposition to 
cele etitioner's application for writ of habeas corpus, = — 
0-28-75 


20 = (3 Filed petitioner's affdvt, in traverse to respondent's opposibion, 

f1-03-75| 6 |Filea notice of assignment to Wyatt, J. __ Cece: FE 

hi-18-75 | 7 | Filed Meworandum Order. The application is denied, & the Clerk is dieected 
=| | to enter judgment in fevoe of the respondent dismissing the application. 
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75 Civ. 3761 
Pro se 


his is an aoplication by Richard bavid (David), 
a state prisoner, acting for bimself without counsel, for a 
writ of habeas corpus (28 U.S.C. § 2254). The applicatioa 
was filed on August 1, 1975, after Judge Carter granted a motion 
to proceed in forma pauperis pursuant to 26 U.S.C. § 1915(a). 
Respondent's “Affidavit in Opposition’ was filed on October 6, 
1975. Petitioner's “Affidavit in Travse [so in original] 
to Opvosition” was filed on October 23, 1975. 


David is in state custody at the New York Bastern 
acility in Napanoch, New York. de is serving an 
tena with a minimum of five years and a maximum 

>arS, 2 sentence imposed on August 29, A3Siz, im 
Suprem: Court, New York County (Mr. Justice Leff 


David was arrested on October 20, 1971 and subsequently 
indicted (Indictment Wo. 5579/71) for attemoted robbery. i 
was cnarged with attempting to rob one Jack Schaffer, on October 
20,1971, by threatening him with a knife. ‘The trial began on 
Juae 23, 1972. The case for the stace was that the applicant, 
with another wno eluded capture, attempted to rob Schaffer on 
a street near the City College of tlew York (college), that 
iSchaffer managed to run away without surrendering any money or 
‘paing harmed, that several college security guards pursued the 
agalicant and his companion, and that che guards ultimately 
apsrehended the applicant im an apartment building several blocks 


fram the scene of the crime and took hii into custody. ‘The 
applicant was taken in custody to a security office at the 

college, questioued for a short time, and then taken to the 
local precinct police station. 


At the trial, the state introduced the testimony 
of the college guards, one of wnaom testified about a certain 
inculnatory statement which he said that David had made to hin. 
David's attorney, at several points before, Curing and aitter 
the trial, argued that this statement was inadmissible because 
at the time of the statement David was in custody and had not 
been given the warnings required by the Supreme Court in 
Miranda v. Arizona, 384 U.S. 436 (1966), (See S% 59-66, 226-25, 


337-39; also Si 6-13 (sentence) ). 
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43 Civ. S7oL 


i. 


ts made in the application: first, 
that the collede security guards are public or, at tne least, 
quasi-public offic inp and ware therefore required to give 
Davia the so-called liiranda warnings »srior to yuestioning hin; 
and, second, that “ene trial court should have held a hearing 
' to determine whether the statement in question was voluntary. 


Zs 


A preliminary inguiry when a state prisoner apolies 
ror a writ of habeas corpus is whether he has shown that he 
s "exhausted the remedies available in the courts of the 
State’. 28 U.S.C. § 2254 


David appealed conviction of August 29, 1972 to 
the Appellate Division of jew York Supreme Court (First 
Department). On March 25, ners the Aspellate Divisioiu, 

with opinion, remanded the case to the trial court for the 
purpose of conducting a Giada tate suppression hearing concerning 
certain statements mate by David to a ilew York City detective 
(44 A.D.2d 548; 353 N.¥.S.2d 764). The sugpression hearing 

was to be under People v. Huntley, £9 H.Vs20 72,255 NiY.8.24a 838 
(1965) and was to be as to the “Substance and content” of the 
statement made to the police detective. The trial court had 
limited the inquiry to the “constitutionally required warnings”. 
As to these both the trial court and the Appellate Division 
were satisfied that such warnings had been given. The detective 
so testified and the Appellate Division found that “the 
defendant responded that he understood” (353 N.¥.S.2d at 765). 


On June 26, 1974, holding the suppression 
hearing ordered as to these statements to the detective, the 
trial court denied the applicant's motion to suppress. The 
Appellate Division then unanimously affirmed the conviction, 
without opinion, on September 12, 1974 (359 N.Y.S.2d 766). 
Subsequently, on Wovember 12, 1974, the Aopellate Division 


“ granted a motion for reargument and, upon reargument, adhered 

to its earlier decision affirming the conviction. On Wovember 6, 
; 1974, a judge of the New York Court of Appeals denied David's 
, rayuest for leave to appeal (Stevens, J.). 


In his application here, David does not state what 
clains he made to the Appellate Division and specifically 
does not state whether he presented a claim that his statement 
} to the security guard was inadmissible. Under 28 U.S.C. § 2254, 
it is the burden of the applicant to show that he has exhausted 
State remedies. David has not done this and the application 
should be disiaissed on this ground. In the hope of avoiding 
further applications in the future, however, the werits will 
be considered. 
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Assuming, however, tnat 
“police officer” and that liiranda wa 
given and were not given, aaission of 
not prejudicial to him because “independent 
‘guilt’ was ‘overwhelming’. Schneble v. Flori 
431 (1972) The jury would have reached the 
the guard's testimony on this point had been 
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It may also be noted that no clain is here made by 
David that his statement to the detective was inadmissible; 


vit 


there is persuasive evidence that proper iiiranca warnings 


were given by the de ttective. The statement of David to the 
detective, while not the same as that to the guard, was 
incriminating. The evidence “ woolly aside2 froin 

by David - was overwhelming as to his guilt. 


bed 


The application is denied, and the Clerk is directe 
to enter judgment in favor of the responde mnt dismissing the 
application. Wo certificate of probable cause (28 U.S.C. § 
will issue because there = no point of any substance to be 
raised on appeal. In respect of the in forma pauperis statute 
(28 U.S.C. § 1915(a)), it is certified that an appeal from this 
order is not taken in good faith. In this context good faith is 
judged by an objective standard and if an appeal is frivolous 
it is not taken in good faith. Coppedge Vv. United Si States, 


seo 0.6. 438, 445 (1962); United States, ve Vis conti, "26. ¥.20 
?  Saeneeer -_ ected atime ei Ae ene. 


315, 218 (24 Ciz. 19538), cart. 2ch U.S. 954 (1959). 
SO ORDERED. 


Dated: wWovember 13, 1975 
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QUESTIONS PRESENTED 
i Sasori 


1. Whether by making reference to facts not 
in evidence, by personally assuring the jury 
of the credibility of his own witnesses, and 
by asserting that defense counsel was not con- 
cerned with justice, the district attorney 
deprived appellant of a fair trial. 


2. Whether, because appellant was not given 
the Miranda warnings when he was questioned 
by the City College security officers who were 
public officials engaged in law enforcement, 
his statement should have been suppressed. 


3. Whether appellant was denied his right to 

a Huntley hearing to determine the ve ‘ntariness 
of statements he allegedly made to pe ce officer 
Sullivan and to C.C.N.Y. security guard Barcene. 


4. Whether the People failed to establish guilt 
beyond a reasonable doubt. 


5. Whether appellant's sentence was excessive 
and, in the interest of justice, should be reduced. 
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